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SURVEY OF NEW YORK PRACTICE
INTRODUCTION*

Several decisions raising uncertainties in New York law as well
as those resolving prior uncertainties are noted in this edition of The
Survey. In Sears, Roebuck & Co. v. Enco Associates, Inc., the Court
of Appeals applied a contract statute of limitations in an action
predicated on malpractice by a firm of architects. Previously, the
tort statute was deemed the sole limitations period applicable for a
failure to use due care under a professional services contract. Portending an eventual change in New York law, the Supreme Court,
New York County, in Lehman v. Columbia PresbyterianMedical
Center, upset the traditional rule by holding that damages for loss
of consortium are recoverable in a wrongful death action.
In Bay Ridge Air Rights, Inc. v. State, the Court of Appeals has
finally resolved when a Dole claim for contribution accrues. The
Court, rejecting such alternatives as date of judgment and date of
commencement of the underlying action, determined that a Dole
claim accrues when the party seeking contribution satisfies the
* The following abbreviations will be used uniformly throughout The Survey:

New York Civil Practice Law and Rules (McKinney) ............................
CPLR
New York Civil Practice Act ....................................................
CPA
New York Criminal Procedure Law (McKinney) ...................................
CPL
New York Code of Criminal Procedure ..........................................
CCP
New York Code of Rules and Regulations .....................................
NYCRR
New York Rules of Civil Practice ...............................................
RCP
New York City Civil Court Act (McKinney) .....................................
CCA
Uniform District Court Act (McKinney) ........................................
UDCA
Uniform Justice Court Act (McKinney) .........................................
UJCA
Uniform City Court Act (McKinney) ...........................................
UCCA
Real Property Actions and Proceedings Law (McKinney) ........................
RPAPL
Domestic Relations Law (McKinney) ............................................
DRL
Estates, Powers and Trusts Laws (McKinney) ...................................
EPTL
WEINSTEIN, KORN & MILLER, NEw YORK CIVIL PRACTICE (1977) ................... WK&M
The Biannual Survey of New York Practice .......................
The Biannual Survey
The Quarterly Survey of New York Practice.......................
The QuarterlySurvey
The Survey of New York Practice ..........................................
The Survey
Extremely valuable in understanding the CPLR are the five reports of the Advisory
Committee on Practice and Procedure. They are contained in the following legslative documents and will be cited as follows:
1957 N.Y. LEG. Doc. No. 6(b) ............................
FIRST REP.

1958 N.Y. LEG. Doc. No. 13 ...........................

SECOND REP.

1959 N.Y. LEG. Doc. No. 17 .............................
THmD REP.
1960 N.Y. LEG. Doc. No. 120 .......................... FOURTH REP.

1961 FINAL REPORT OF THE ADVISORY COMMITTEE ON
PRACTICE AND PROCEDURE ................................

FINAL REP.

Also valuable are the two joint reports of the Senate Finance and Assembly Ways and Means
Committee:
1961 N.Y. LEG. Doc. No. 15 .............................
FFTH REP.
1962 N.Y. LEG. Doc. No. 8 ..............................
SixTH REP.
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judgment. In People v. Cepeda, the Appellate Division, First Department, has answered some of the questions posed by the Court
of Appeals decision in People v. Brown which changed New York
law by sanctioning the admission of exculpatory declaration against
penal interest testimony at a criminal trial. It remained unclear
whether a declaration against penal interest by a third person would
be admissible to inculpate a defendant. The first department in
Cepeda seems to have settled the issue by holding that a declaration
against penal interest made by an unapprehended accomplice is
inadmissible to incriminate the defendant in a criminal trial.
These decisions, as well as others reported in this final issue of
volume 52, have been chosen to effectuate the primary purpose of
The Survey: to keep the practitioner abreast of recent developments
in New York practice. It is hoped that these brief commentaries will
alert the attorney to significant trends and may thereby be of assistance to him in practice.
ARTICLE 2-LIMITATIONS OF TIME

CPLR 203(b)(5): Interpositionof a claim by filing summons with
court clerk held to be equivalent to commencement of action
CPLR 203 provides that the timeliness of an action is determined as of the date of which a plaintiff interposes his claim.' Under
subsection (b) (5) of the statute, a claim may be interposed by filing
a summons with a court clerk, provided that the defendant is personally served "within sixty days after the period of limitation
would have [otherwise] expired. ' '2 The language of section
203(b)(5) would appear simply to provide a plaintiff with an additional 60 days to commence his action. 3 Read in that way, the statCPLR 203(a) provides that "[tihe time within which an action must be commenced,
except as otherwise expressly prescribed, shall be computed from the time the cause of action
accrued to the time the claim is interposed."
CPLR 203(b)(5) states in part:
(b) A claim asserted in the complaint is interposed against the defendant ...
when:
5 ....
the action to be commenced will be tried in a court located within the
city of New York, the summons is filed with the clerk of the court in the county
within the city of New York where the defendant resides, is employed or is doing
business, . . . if the summons is served upon the defendant within sixty days after
the period of limitation would have expired but for this provision . . ..
The effect of filing with the clerk is to extend the applicable statute of limitations by 60
days. See CPLR 203(b)(5), commentary at 117 (McKinney 1972).
See Oliver v. Basle, 55 App. Div. 2d 975, 390 N.Y.S.2d 466 (3d Dep't 1977) (mem.);
Rossi v. Oristian, 50 App. Div. 2d 44, 376 N.Y.S.2d 295 (4th Dep't 1975). Although the Oliver
court dismissed the plaintiff's complaint on the grounds that timely service had not been

